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NACA 2026 
DAUBERT/KUMHO EXPERT WITNESS HEARING 

PREPARATION MATERIALS FOR AUDIENCE 
 

A.  The Project 

Cascade Regional Transit Authority ('Cascade' or the 'Owner') awarded a $94 million 
design-bid-build contract to Atlas Heavy Civil, Inc. ('Atlas' or the 'Contractor') for a 3.4-
mile light-rail extension, including two stations, a maintenance siding, and approximately 
1.1 miles of cut-and-cover tunnel through urban fill and uncharacterized utility 
congestion. The contract was lump-sum with unit-price line items for excavation and 
utility relocations. Atlas's bid was $94.0 million; the next bid was $108.4 million; the 
engineer's estimate was $112.6 million. 

Substantial completion was scheduled for 28 months. The project closed out 41 months 
after notice to proceed. Atlas's final cost was $147.3 million - a $53.3 million overrun 
over the bid. Atlas has been paid the contract price plus $11.2 million in approved 
change orders. Atlas now seeks $42.1 million in additional compensation, asserting that 
differing site conditions, owner-caused delay, and defective specifications drove the 
overrun. 

B.  The Dispute 

Cascade contends that Atlas underbid the project, that its excavation production rates 
were unrealistic from day one, that its tunnel shoring design was rejected twice by the 
engineer of record for non-compliance with the specification, and that Atlas's 
superintendent was replaced three times in the first eighteen months. Cascade has filed 
a Daubert motion to exclude Atlas's damages expert in his entirety. 

C.  The Expert 

Atlas's expert is Richard Mendez, P.E., AACE-CCP, PSP - a 31-year veteran of 
construction claims consulting, holder of AACE's Certified Cost Professional and 
Planning and Scheduling Professional credentials, former chair of an AACE working 
group.  Mr. Mendez's report concludes that Atlas suffered $42.1 million in damages, 
computed as actual costs ($147.3 million) less bid ($94.0 million) less paid change 
orders ($11.2 million), with a $0.0 adjustment for contractor-caused overruns. The 
report describes the methodology as “modified total cost,” but the only modification on 
the face of the calculation is the subtraction of the change orders Atlas was already 
paid. 

D.  The Motion Before the Court 

Cascade moves under Federal Rule of Evidence 702 and Daubert to exclude Mr. 
Mendez's damages opinion in its entirety. Cascade argues that the methodology is total 
cost mislabeled as modified total cost, that the four-part WRB / Servidone test fails on 
every prong, and that even if the methodology were sound, Mr. Mendez's application of 
it does not satisfy the 2023 amendment's 'reliable application' requirement. 
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THE GOVERNING LAW - QUICK REFERENCE 
 

A. The Four-Part Total-Cost Test 
 

Before a court reaches Rule 702, a total-cost or modified-total-cost claim must satisfy 
the test articulated in WRB Corp. v. United States, 183 Ct. Cl. 409 (1968), and refined in 
Servidone Constr. Corp. v. United States, 931 F.2d 860 (Fed. Cir. 1991): 

(1) The nature of the particular losses make it impossible or highly impracticable 
to determine them with a reasonable degree of accuracy. 

(2) The contractor's bid or estimate was realistic. 
 (3) The contractor's actual costs were reasonable. 
 (4) The contractor was not responsible for the added expenses. 
 
Modified total cost adjusts the calculation - typically by subtracting from the total overrun 
the costs attributable to the contractor's own performance, bidding errors, or unrelated 
causes. The 'modification' is not cosmetic. Courts that admit modified total cost expect 
the expert to have segregated and removed costs across each of the four prongs. 
 

B. Federal Rule of Evidence 702 (as amended December 1, 2023) 
 

A witness qualified as an expert may testify if the proponent demonstrates that it is more 
likely than not that: 
 (a) the testimony will help the trier of fact; 
 (b) the testimony is based on sufficient facts or data; 
 (c) the testimony is the product of reliable principles and methods; and 
 (d) the expert's opinion reflects a reliable application of the principles and 

methods to the facts of the case. 
 

C. AACE International Recommended Practice 25R-03 
 

Recommended Practice 25R-03 places the cost-quantification methodologies in an 
explicit hierarchy of preference, from most to least preferred: 

o Discrete cost segregation - the preferred method when records permit it. 
o Measured mile - the preferred method for productivity loss when an 

unimpacted baseline exists. 
o Modified total cost - acceptable when the first two are not feasible and 

adjustments are documented. 
o Total cost - the method of last resort; expressly disfavored. 

 
AACE's own guidance places total cost at the bottom of the hierarchy and conditions its 
use on the impracticability of every higher-ranked method. This hierarchy is itself 
evidence under Daubert factors three (controlling standards) and four (general 
acceptance in the relevant community). 
 


