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INTRODUCTION Himperium

» 29 years of construction experience in the industry, auditing
and consulting.

» Audited more than $30B of construction costs.
» Court accepted expert, testifying at trials and arbitration in the

areas of construction contract auditing, construction
accounting, and claims pricing.

Colin Daigle
President, Managing Director

» CPA, CFF, CITP, CCA
» Past NACA Advisory Board; CFMA Accounting and Reporting Committee
» WhosWhoLegal, recognized last 3 years for construction cost
» BSBA La Salle University
» MBA Duke University



GMP OVERVIEW




GMP CONTRACTS

Definition:;

Overview of a Guaranteed Maximum Price
(GMP) contract

» Contractor agrees to complete the project
within a set maximum price

» Any cost overruns beyond the GMP are
typically the contractor's responsibility

Purpose:
s Ensures cost control for the owner, with a cap
1\* on expendifures




COMPONENTS OF A GMP CONTRACT

Key Elements:

» Cost of Work: Direct and indirect costs
» Contractor’s Fee: Fixed fee or percentage of costs

» Contingency: Funds set aside for unforeseen

conditions

» Savings Sharing: Division of cost savings between

the owner and contractor



AUDIT PERSPECTIVE




BOTTOM LINE UP FRONT

v’ Establishing consistent processes and using effective tools managed by capable people is key.
v The quality of contemporaneous Project records significantly impacts the success (and cost) of

a project and audit.

scrutiny «

[ skroot-n-ee ] @ Phonetic (Standard) O IPA

noun, Plural scru-ti-nies.

1 asearching examination or investigation; minute inquir
2 surveillance; close and continuous watching or guardin

3 aclose and searching look.

Source: Dictionary.com

Related Words

analysis
audit
Inquiry
Inspection
Investigation
review
search
surveillance




THE ROLE OF AUDITORS IN GMP CONTRACTS

Objective:

» Ensure financial intfegrity and confractual
compliance

» Contract Close Out
Key Responsibilities:

» Reviewing Costs: Verifying that costs
submitted align with the contract terms

» Assessing Confingency Usage: Evaluating the
justification for contingency expenditures

» Audit of Allowances: Ensuring allowances are
spent as infended

» Verification of Subcontractor Payments:
Ensuring payments are accurate and align
with work performed

» Change Order Review (compliance with
confract)



AUDIT PROCESS IN CONTRACT CLOSEOUT

Pre-Closeout Phase:
1. Reviewing financial reports and project documentation

2. ldentifying potential discrepancies early

Closeout Audit Steps:

3. Final Cost Verification: Cross-checking actual costs with the
approved budget

4. Change Orders Review: Verifying the legitimacy and financial
impact of change orders

5. Reconciliation of Costs: Ensuring that all costs are accounted for,
properly categorized, and allowable.



IMPORTANCE OF AUDIT IN ENSURING
COMPLIANCE

Compliance Checks:

» Ensuring adherence to contract terms, including GMP limits

» Validating that all costs are allowable under the contract

» Risk Mitigation: Identifying potential risks such as overbilling or
unapproved expenditures



COMMON CHALLENGES IN AUDITING
GMP CONTRACTS

Challenges:

» Complexity of Cost Structures: Difficulty in
categorizing and verifying costs

» Change Orders: Managing numerous changes
and their financial impact

» Contingency usage
» Unresolved claims

» Subcontractor Audits: Ensuring subcontractor
compliance with contract terms



AUDIT RIGHTS

AlA A102
ARTICLE11 ACCOUNTING RECORDS

» The Contractor shall keep full and detailed records and
accounts related to the Cost of the Work, and exercise such
controls, as may be necessary for proper financial
management under this Contract and to substantiate all costs
incurred. The accounting and control systems shall be
satisfactory to the Owner. The Owner and the Owner’s
auditors shall, during regular business hours and upon
reasonable notice, be afforded access to, and shall be
permitted to audit and copy, the Contractor’s records and
accounts, including complete documentation supporting
accounting entries, books, job cost reports, correspondence,
instructions, drawings, receipts, subcontracts, Subcontractor’s
proposals, Subcontractor’s invoices, purchase orders,
vouchers, memoranda, and other data relating to this Contract.
The Contractor shall preserve these records for a period of
three years after final payment, or for such longer period as
may be required by law.




AUDIT RIGHTS

AlIA A102
ARTICLE 12.2 Final Payment

» 12.2.1 Final payment, constituting the entire unpaid balance of
the Contract Sum, shall be made by the Owner to the Contractor
when
1 the Contractor has fully performed the Contract, except
for the Contractor’s responsibility to correct Work as
provided in Article 12 of AIA Document A201-2017,
and to satisfy other requirements, 1f any, which extend
beyond final payment;
.2  the Contractor has submitted a final accounting for the
Cost of the Work and a final Application for Payment;
3 afinal Certificate for Payment has been issued by the
Architect in accordance with Section 12.2.2.




AUDIT RIGHTS
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KEY CONTRACT
LANGUAGE - A102




CONTRACT FORMS - AlA A-102

Standard Form for a Guaranteed Maximum Price (GMP)

» Between Owner and Contractor

» Adopts A201 by reference (general conditions)

» Appropriate for large projects



CONTRACT FORMS - AlA A102

A102 - Table of Articles

1 THE CONTRACT DOCUMENTS

2  THE WORK OF THIS CONTRACT

3  RELATIONSHIP OF THE PARTIES

4 DATE OF COMMENCEMENT AND SUBSTANTIAL COMPLETION
5 CONTRACT SUM

6  CHANGES IN THE WORK

7/ COSTS TO BE REIMBURSED

8 COSTS NOT TO BE REIMBURSED

9  DISCOUNTS, REBATES AND REFUNDS

10 SUBCONTRACTS AND OTHER AGREEMENTS
11 ACCOUNTING RECORDS

12 PAYMENTS

13 DISPUTE RESOLUTION

14  TERMINATION OR SUSPENSION

15 MISCELLANEOUS PROVISIONS

16 ENUMERATION OF CONTRACT DOCUMENTS
EXHIBITA INSURANCE AND BONDS

ARTICLE 1 THE CONTRACT DOCUMENTS




KEY AUDIT LANGUAGE AIA A-102

Article 3 Relationship of the Parities

The Contractor accepts the relationship of trust and confidence established by
this Agreement and covenants with the Owner to cooperate with the Architect
and exercise the Contractor’s skill and judgment in furthering the interests of
the Owner; to furnish efficient business administration and supervision; to
furnish at all times an adequate supply of workers and materials; and to
perform the Work 1n an expeditious and economical manner consistent with
the Owner’s interests. The Owner agrees to furnish and approve, in a timely
manner, information required by the Contractor and to make payments to the
Contractor in accordance with the requirements of the Contract Documents.

» Can be modified to discuss time, specialization,

or other key considerations

» Benchmark in evaluating actions by parities




KEY AUDIT LANGUAGE AIA A-102

Article 4 Date of Commencement and Substantial
Completion

» Defines when work starts, either as the
agreement/contract date, by Notice 1o

Proceed by the Owner, or some other date

» Defines substantial completion as a set number

of days or date

» Relevant in audits to evaluate costs such as

general conditions, acceleration/delay



KEY AUDIT LANGUAGE AIA A-102

Article 5 Contract Sum

» 5.1...The Contract Sum is the Cost of the Work as defined in Article 7

plus the Contractor’s Fee

» 5.1.1 The Contractor’s Fee: (State a lump sum, percentage of Cost of the

Work, or other provision for determining the Contractor s Fee.)

» 5.1.2 Method of adjustment of the Contractor’s Fee for changes

» 5.1.3 Limitations, if any, on a Subcontractor’s overhead and profit for

increases in the cost of its Work

* Could be modified for things like fixed GC billing



KEY AUDIT LANGUAGE AIA A-102

Article 5 Contract Sum

» 5.1.4 Rental rates for Contractor-owned equipment shall not exceed « »
percent ( « » %) of the standard rental rate paid at the place of the
Project.

» 5.1.5 Unit prices, if any: (Identify the item and state the unit price and
quantity limitations, if any, to which the unit price will be applicable.)

» 5.1.6 Liquidated damages, if any: (Insert terms and conditions for
liquidated damages, if any.)

» 5.1.7 Other: (Insert provisions for bonus, cost savings or other incentives,
if any, that might result in a change to the Contract Sum.)



KEY AUDIT LANGUAGE AIA A-102

Article 6 Changes in the Work

» Guides to the A-201 stipulations
» Addresses fee for changes, including referring to Article 5, Contract Sum first.

Then, if not stated:

6.4 If no specific provision is made in Article 5 for adjustment of the
Contractor’s Fee 1n the case of changes in the Work, or if the extent of such
changes is such, in the aggregate, that application of the adjustment
provisions of Article 5 will cause substantial inequity to the Owner or
Contractor, the Contractor’s Fee shall be equitably adjusted on the same basis
that was used to establish the Fee for the original Work, and the Guaranteed
Maximum Price shall be adjusted accordingly.

* To me this introduces subjectivity — what’s “substantial inequity”?



KEY AUDIT LANGUAGE AIA A-102

Article 7 Costs to be Reimbursed

» 7.1 Cost of the Work

» 7.1.1 The term Cost of the Work shall mean costs necessarily incurred by
the Contractor in the proper performance of the Work. The Cost of the
Work shall include only the items set forth in this Article 7

» 7.1.2 Where, pursuant to the Contract Documents, any cost is subject to the
Owner’s prior approval, the Contractor shall obtain such approval in
writing prior to incurring the cost.

» 7.1.3 Costs shall be at rates not higher than the standard paid at the place of
the Project, except with prior approval of the Owner.



KRGS AURIT IANGHAGE AlA A-102

» 7.2 Labor Costs

» 7.2.1 Wages or salaries of construction workers directly employed by the
Contractor to perform the construction of the Work at the site or, with
the Owner’s prior approval, at off-site workshops.

» 7.2.2 Wages or salaries of the Contractor’s supervisory and administrative
personnel when stationed at the site and performing Work, with the
Owner’s prior approval.

» 7.2.2.1 Wages or salaries of the Contractor’s supervisory and
administrative personnel when performing Work and stationed at a
location other than the site, but only for that portion of time required for
the Work, and limited to the personnel and activities listed below:
(ldentify the personnel, type of activity and, if applicable, any agreed
upon percentage of time to be devoted to the Work.)



KEY AUDIT LANGUAGE AIA A-102

Article 7 Costs to be Reimbursed

» 7.2.3 Wages or salaries of the Contractor’s supervisory or administrative
personnel engaged at factories, workshops or while traveling, in
expediting the production or transportation of materials or equipment
required for the Work, but only for that portion of their time required for
the Work.

» 7.2.4 Costs paid or incurred by the Contractor, as required by law or
collective bargaining agreements, for taxes, insurance, contributions,
assessments, and benefits and, for personnel not covered by collective
bargaining agreements, customary benefits such as sick leave, medical
and health benefits, holidays, vacations and pensions, provided such
costs are based on wages and salaries included in the Cost of the Work
under Sections 7.2.1 through 7.2.3.

» 7.2.5 If agreed rates for labor costs, in licu of actual costs, are provided in
this Agreement, the rates shall remain unchanged throughout the
duration of this Agreement, unless the parties execute a Modification



KEY AUDIT LANGUAGE AIA A-102

Article 7 Costs to be Reimbursed
» 7.3 Subcontract Costs

Payments made by the Contractor to Subcontractors in accordance with
the requirements of the subcontracts and this Agreement.




KEY AUDIT LANGUAGE AIA A-102

Article 7 Costs to be Reimbursed

» 7.4 Costs of Materials and Equipment Incorporated in the Completed
Construction

» 7.4.1 Costs, including transportation and storage at the site, of materials
and equipment incorporated, or to be incorporated, in the completed
construction.

» 7.4.2 Costs of materials described in the preceding Section 7.4.1 in excess
of those actually installed to allow for reasonable waste and spoilage. Unused
excess materials, if any, shall become the Owner’s property at the completion
of the Work or, at the Owner’s option, shall be sold by the Contractor. Any
amounts realized from such sales shall be credited to the Owner as a
deduction from the Cost of the Work.



KEY AUDIT LANGUAGE AIA A-102

Article 7 Costs to be Reimbursed

» 7.5 Costs of Other Materials and Equipment, Temporary Facilities and
Related Items

» 7.5.1 - Costs for materials and equipment, including transportation, used at
the site.

[tems not fully consumed, shall be based on the cost or value of the item
at the time 1t is first used on the Project site less the value of the item
when it is no longer used at the Project site. Costs for items not fully
consumed by the Contractor shall mean fair market value.

* May differ from how contractors charge



KEY AUDIT LANGUAGE AIA A-102

Article 7 Costs to be Reimbursed

» 7.5 Costs of Other Materials and Equipment, Temporary Facilities and
Related Items

» 7.5.2 Rental charges for temporary facilities, machinery, equipment, and
hand tools not customarily owned by construction workers that are provided
by the Contractor at the site, and the costs of transportation, installation,
dismantling, minor repairs, and removal of such temporary facilities,
machinery, equipment, and hand tools. Rates and quantities of equipment
owned by the Contractor, or a related party as defined in Section 7.8, shall be
subject to the Owner’s prior approval. The total rental cost of any such
equipment may not exceed the purchase price of any comparable item.

* Project delays can affect this clause.



KEY AUDIT LANGUAGE AIA A-102

Article 7 Costs to be Reimbursed
» 7.6 Miscellaneous Costs

» 7.6.10 Expenses incurred in accordance with the Contractor’s standard
written personnel policy for relocation and temporary living allowances of the
Contractor’s personnel required for the Work, with the Owner’s prior
approval.

Owner’s written approval can be deleted in contracts.
Contractors make agreements with key personnel at times to include non-
essential expenses (food, entertainment, etc.)



KEY AUDIT LANGUAGE AIA A-102

Article 7 Costs to be Reimbursed
» 7.6 Miscellaneous Costs

» 7.6.11 That portion of the reasonable expenses of the Contractor’s
supervisory or administrative personnel incurred while traveling in discharge
of duties connected with the Work.

Industry conference in Las Vegas...




KEY AUDIT LANGUAGE AIA A-102

Article 7 Costs to be Reimbursed

» 7.7 Other Costs and Emergencies

» 7.7.2 Costs incurred in taking action to prevent threatened damage, injury,

or loss, in case of an emergency affecting the safety of persons and property,
as provided in Article 10 of AIA Document A201-2017

» 7.7.3 Costs of repairing or correcting damaged or nonconforming Work
executed by the Contractor, Subcontractors, or suppliers, provided that such
damaged or nonconforming Work was not caused by the negligence of, or
failure to fulfill a specific responsibility by, the Contractor, and only to the
extent that the cost of repair or correction 1s not recovered by the Contractor
from 1nsurance, sureties, Subcontractors, suppliers, or others.

Can conflict with insurance, Builders Risk
Shifts onus of insurance recovery to owner
No language stating it must be covered by insurance



KEY AUDIT LANGUAGE AIA A-102

Article 8 Costs Not to be Reimbursed

» 8.1 The Cost of the Work shall not include the items listed below:

1 Salaries and other compensation of the Contractor’s personnel stationed at
the Contractor’s principal office or offices other than the site office, except
as specifically provided in Section 7.2, or as may be provided in Article 15;

.2 Bonuses, profit sharing, incentive compensation, and any other
discretionary payments, paid to anyone hired by the Contractor or paid to
any Subcontractor or vendor, unless the Owner has provided prior
approval;

Need to ensure an understanding of HOOH vs. offsite project support
Align labor/payroll with JCR tracking and accruals for incentive comp.



KEY AUDIT LANGUAGE AIA A-102

Article 8 Costs Not to be Reimbursed

» 8.1 The Cost of the Work shall not include the items listed below:
.3 Expenses of the Contractor’s principal office and offices other than the site
office;
4 Overhead and general expenses, except as may be expressly included in
Article 7;
.9  The Contractor’s capital expenses, including interest on the Contractor’s
capital employed for the Work;




KEY AUDIT LANGUAGE AIA A-102

Article 8 Costs Not to be Reimbursed

» 8.1 The Cost of the Work shall not include the items listed below:

.6 Except as provided in Section 7.7.3 of this Agreement, costs due to the
negligence of, or failure to fulfill a specific responsibility of the Contract
by, the Contractor, Subcontractors, and suppliers, or anyone directly
or indirectly employed by any of them or for whose acts any of  them
may be liable;

7.7.3 Costs of repairing or correcting damaged or nonconforming Work
executed by the Contractor, Subcontractors, or suppliers, provided that such
damaged or nonconforming Work was not caused by the negligence of, or
failure to fulfill a specific responsibility by, the Contractor, and only to the
extent that the cost of repair or correction 1s not recovered by the Contractor
from insurance, sureties, Subcontractors, suppliers, or others.




KEY AUDIT LANGUAGE AIA A-102

Article 8 Costs Not to be Reimbursed

» 8.1 The Cost of the Work shall not include the items listed below:
. Any cost not specifically and expressly described in Article 7; and
.8  Costs, other than costs included in Change Orders approved by the Owner,
that would cause the Guaranteed Maximum Price to be exceeded.




KEY CONTRACT
LANGUAGE - A201




CONTRACT FORMS - AlA

A201 - General Conditions of the Contract

» Incorporated by reference into owner/contractor

contracts

» Sets forth rights, responsibilities, and relationships for the

confractor, owner, and architect

» Clarifies project management such as scheduling,
subcontractor obligations, change order process,

among others



CONTRACT FORMS - AlA

A201 - Table of Contents

GENERAL PROVISIONS
OWNER

CONTRACTOR
ARCHITECT
SUBCONTRACTORS
CONSTRUCTION BY OWNER OR BY SEPARATE CONTRACTORS
CHANGES IN THE WORK

TIME

PAYMENTS AND COMPLETION

PROTECTION OF PERSONS AND PROPERTY
INSURANCE AND BONDS

UNCOVERING AND CORRECTION OF WORK
MISCELLANEOUS PROVISIONS

TERMINATION OR SUSPENSION OF THE CONTRACT
CLAIMS AND DISPUTES

0O NOoO O A WN -
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KEY AUDIT LANGUAGE AIA A-201

ARTICLE 2 OWNER (key points)

» 2.4 Owner’s Right to Stop the Work — Owner can stop the Work 1f
Contractor fails to correct non-compliant Work.

» 2.5 Owner’s Right to Carry Out the Work — Owner may correct the work
itself and charge the Contractor (retention or affirmative claim)




KEY AUDIT LANGUAGE AIA A-201

ARTICLE3 CONTRACTOR

» 3.3 Supervision and Construction Procedures

» 3.3.1 The Contractor shall supervise and direct the Work, using the
Contractor’s best skill and attention. The Contractor shall be solely
responsible for, and have control over, construction means, methods,
techniques, sequences, and procedures, and for coordinating all portions
of the Work under the Contract [truncated].

» 3.4.3 The Contractor shall enforce strict discipline and good order among
the Contractor’s employees and other persons carrying out the Work.
The Contractor shall not permit employment of unfit persons or persons
not properly skilled in tasks assigned to them.

(Pl come back to 3.4.3...)



KEY AUDIT LANGUAGE AIA A-201

ARTICLE3 CONTRACTOR
» 3.8 Allowances

3.8.1 The Contractor shall include in the Contract Sum all allowances
stated in the Contract Documents. Items covered by allowances shall be
supplied for such amounts and by such persons or entities as the Owner
may direct, but the Contractor shall not be required to employ persons or
entities to whom the Contractor has reasonable objection.

* Alternate materials, finishes, additional quantities are common.



KEY AUDIT LANGUAGE AIA A-201

ARTICLE3 CONTRACTOR
» 3.8 Allowances

3.8.1 The Contractor shall include in the Contract Sum all allowances
stated in the Contract Documents. Items covered by allowances shall be
supplied for such amounts and by such persons or entities as the Owner
may direct, but the Contractor shall not be required to employ persons or
entities to whom the Contractor has reasonable objection.

* Alternate materials, finishes, additional quantities are common.



KEY AUDIT LANGUAGE AIA A-201

ARTICLE 5 SUBCONTRACTORS
» 5.3 Subcontractual Relations

...the Contractor shall require each Subcontractor, to the extent of the
Work to be performed by the Subcontractor, to be bound to the
Contractor by terms of the Contract Documents, and to assume toward
the Contractor all the obligations and responsibilities...that the
Contractor... assumes toward the Owner and Architect. ... [Truncated]




KEY AUDIT LANGUAGE AIA A-201

ARTICLE 7 CHANGES IN THE WORK

» Discusses change orders and change directives.
» Describes substance (scope, cost, time) of change orders.
» Defines obligations, rights, and remedies — essentially, the parties agree on

changes or follow the claim process (Article 15)




KEY AUDIT LANGUAGE AIA A-201

ARTICLE 9 PAYMENTS AND COMPLETION

» 9.3.1 At least ten days before the date established for each progress
payment, the Contractor shall submit to the Architect an itemized
Application for Payment prepared in accordance with the schedule of
values, 1f required under Section 9.2, for completed portions of the
Work. The application shall be notarized, if required, and supported by
all data substantiating the Contractor’s right to payment that the Owner
or Architect require, such as copies of requisitions, and releases and
waivers of liens from Subcontractors and suppliers, and shall reflect
retainage if provided for in the Contract Documents.

» 9.5 discusses decisions to withhold payment.
- Defective work, Third party claims, unpaid subs, cost overruns/can’t be

completed on budget, damage to Owner or other contractor, delays causing LDs,
failure to perform.



CASE STUDY




CASE STUDY - GC ACCUSED OF FRAUD

» GC constructing a multi-building apartment complex under @
GMP conftract.

» Terminated for Cause.
» Owner claims for completion costs, owner expenses.

» Counter claims by GC for unpaid Pay Apps and contract
balance.




CASE STUDY - GC ACCUSED OF FRAUD

» Owner Allegations:

* Improper change orders (including clean up, corrective

work)
* Fraudulent GC billing
*Improper manpower

*Solicited kickbacks from sulbs

* Used higher priced sulbs for increased margin
* Fraudulent use of contfingency

* Fraudulent Builders Risk claim



CASE STUDY - GC ACCUSED OF FRAUD

III. Summary of Opinions

Imperium’s opinions, as discussed in more detail in this report, are summarized as follows:

The project records do not show that GC misappropriated project funds nor committed fraud in
obtaining additional funds from OWNER.

GC correctly billed the general conditions line-item budget pursuant to the contract. OWNER
approved and paid GC’s general conditions as part of OWNER s review and approval of GC’s payment
applications.

A significant portion of the contingency fund was used to fund owner changes to the benefit of
OWNER.

GC had a right under the contract to file an insurance claim, was an Additional Insured pursuant to the
policy, and GC followed a process consistent with the contract and industry standards for pursuing
Builders Risk claims.

GC used the change order process stipulated in the contract. No evidence of fraud was observed.




CASE STUDY - GC ACCUSED OF FRAUD

Thursday 3/10/22

at 1pm
S96 alcohol tab with

8 beer
3 vodka with red bull

2 scotch topped off

batieral Associatian of Corstuction Aud 165




CASE STUDY - GC ACCUSED OF FRAUD

IN THE CIRCUIT COURT OF THE TWENTIETH JUDICIAL CIRCUIT
IN AND FOR LEE COUNTY, FLORIDA
CIVIL ACTION

The Court finds

the overwhelming more competent substantial credible evidence, including but not

limited to the testimony, of the expert Colin Daigle on builder’s risk claims, establishes
that any failure on the part of [ to obtain full recovery, less deductibles, for the Elsa

loss was a result of its own actions or inactions.



CASE STUDY - GC ACCUSED OF FRAUD

CONCLUSIONS OF LAW

(.
33. &8 wrongfully terminated R for cause on April 7, 2022 and thereby

< C

breached the contract.

34. BS®breached the implied duty of good faith and fair dealing by exercising

its discretion to provide an opportunity to commence to cure alleged defaults in bad faith,
through the making of a monetary demand which was completely unjustified and beyond
any realm of reasonableness under the circumstances and did not constitute an

opportunity to cure as contemplated and expressed in the contract.
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