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Planning the Right 
Deliverable

Making the 
Right Business 

Deal

Administering and 
Auditing the 

Contract

Minimize Avoidable 
Change Orders

Minimize Over or 
Under Design



Deliver project that meets the needs of the Owner

Deliver project on-time and within approved Budget



Maximize the value received for amounts paid for construction

Minimize payments for costs that do not add value 



Update your Standard CMAR and/or Design-Build Contract with the latest 
“Best Practice” business deal contract provisions

Update your Standard RFP Document to align with the terms of your updated 
contract

Always attach a copy of the contract documents you intend to use with your 
RFP documents and require responsive proposals. Cover expectations at pre-
proposal meeting.

Never let the contractor write the contract or modify your contract provisions



2.1.1 Note:  It is the Owner’s intent not to change the provisions of this agreement by inserting different contract 

terms in the anticipated GMP Amendment(s).  If there are any Owner-approved changes to the terms of this 

Agreement, they must be highlighted and specifically noted as agreed to by the Owner in the GMP Amendment 

on another form as approved contract modifications. Any revision, amendment, or modification to the Standard 

Form of this Agreement shall be valid, binding, and enforceable only if said revision, amendment, or modification is 

made conspicuous by being underlined, lined-through, or highlighted in this Agreement signed by the  Construction 

Manager and the authorized representative of Owner’s Board of Trustees. In the event of conflict, terms and conditions 

contained in the Agreement, as amended, shall take precedence over terms and conditions contained in the General 

Conditions, as amended, and the terms and conditions in the General Conditions, as amended, shall take precedence 

over all other terms and conditions contained in the other Contract Documents. If the Request for Proposals and the 

Proposal are included in the Contract Documents, then the Request for Proposals shall take precedence over the 

Proposal, unless specifically agreed otherwise herein. 

Example Excerpt from Modified A133 CMAR Contract

Avoid Changes to Contract Provisions by Allowing Contractor to Insert Contract Provisions in GMP Amendments



Paying too much for Contractor Fee (or “Hidden Fee” in “Cost” Factors)

Paying too much for insurance and bonds  

Paying too much for Labor and Labor Burden

Paying too much for subcontracts, materials and equipment



Paying too much for Prime Contractor Self-Performed Work Lump Sum 
Subcontracts, or Negotiated Third Party Lump Sum Subcontracts

Paying significant “Hidden Fee” in contractually agreed to charges for (1) 
insurance and bonds,  (2) labor and labor burden, (3) equipment, and (4) IT 
charges   

Paying too much for Subcontract Change Orders



Cost Plus 7.5% GMP Mechanical Subcontract with $50 Million GMP

Contractor’s estimating “experts” recommended converting to Lump Sum at $50 million 

Audit Recommended leaving the contract as a Cost Plus with a GMP

Audit Related Cost Avoidance = $5 million



$10 million lump sum sitework contract 
with a proposed $12 million lump sum 
change order

Audit recommended treating the $12 
million as a GMP

Final audited cost-plus fee = $9 million

Audit related Cost Avoidance = $3 million



KEY 
CONTRACTING 
POINT

MANAGEMENT AND AUDIT PARTNERSHIP

For large negotiated contract or change 
order situations….

Use Cost Plus Fee with GMP contract 
structure versus “Negotiated Lump Sum”



Another Example Excerpt from a Modified A133 CMAR Contract 
(Continued)

Recommended Clause for Non-Competitive Trade Contracts
§ 6.3 Subcontract Costs

Payments made by the Construction Manager to Subcontractors in accordance with the requirements of the 

subcontracts. For scope of work bid packages typically performed by subcontractors and normally awarded 

on the basis of adequate competitive bidding, whenever only one subcontractor is available to do the work or 

whenever only one subcontractor submits a responsive bid, Contractor may, subject to Owner’s prior written 

approval, only award such non-bid subcontracts on a cost-plus fee (Fee Not-To-Exceed 7.5%) basis subject 

to an agreed upon guaranteed maximum price for the “subcontract work”.  

Any such non-competitively bid subcontract awards will provide for payment in an amount equal to the Cost 

of the Work (as defined in this agreement) and will not exceed the agreed upon subcontract guaranteed 

maximum price (GMP).  All terms and provisions of any such subcontract award will be consistent with the 

terms and conditions of this agreement with the exception of the agreed upon Fee percentage.   All savings 

under any such cost-plus fee with GMP subcontracts shall be applied to reduce the Cost of the Work under 

this Agreement and the Guaranteed Maximum Price of this Agreement.  Non-competitive subcontract work 

will not be allowed to be performed on a lump sum basis.  



The construction contract was a $60 million cost plus fee with GMP CMAR 
contract

The CMAR awarded themselves a total of approximately $7 million worth of 
self-performed work without adequate bidding.  However, all “self-
performed scopes of work” were approved in writing to be awarded as lump 
sum by the authorized Owner Representative.  



During an audit of a $150 million cost-plus project

Contractor awarded themselves a lump sum of $6 million 
for a “competitively bid” self- performed concrete 
subcontract.   

Actual Costs incurred were only $4 million = “$2,000,000 
Effective FEE” (or 50%)

Cost plus Fee of 12.5% would equal $4,500,000

Negotiated return of 1/2 of Excess Profit = $1,500,000

Cost recovery totaled $750,000 



Another Example Excerpt from A133 CMAR Contract 
(Continued)

Recommended Clause for Self-Performed Work 

§ 3.3.2.1.1 For scope of work bid packages typically performed by subcontractors, Construction Manager or their 

teaming partner, or their joint venture partner, may “self-perform” such work on a cost-plus fee (not-to-exceed 

seven and one-half percent (7.5%) basis subject to an agreed upon guaranteed maximum price for the “self-

performed work”. The Construction Manager must bid their proposed Work to be “self-performed” against at 

least three non-related party trade contractors submitting responsible bona fide bids and Owner will decide if 

such bid constitutes the best value for the Owner. Any subcontract for “self-performed work” will provide for 

payment in an amount equal to the Cost of the Work (as defined in the Agreement) plus a maximum of 7.5% self-

performed work subcontract fee and will not exceed the agreed upon subcontract guaranteed maximum price. All 

terms and provisions of any subcontract for “self-performed work” will be consistent with the terms and 

conditions of the Agreement with the exception of the agreed upon Fee percentage. All savings under any such 

subcontract for “self-performed work” shall be applied to reduce the Cost of the Work under the Agreement and 

the Guaranteed Maximum Price of the Agreement. For purposes of defining “self-performed work” subject to 

this Contract provision, any division of Construction Manager, or any separate Construction Manager or 

subcontractor that is partially owned or wholly owned by the Construction Manager or any of their employees or 

employee’s relatives will be considered a related party entity and not a non-interested trade contractor and will be 

subject to this provision regarding “self-performed work”. No self-performed work will be allowed to be 

performed on a lump sum basis.



Another Example Excerpt from A133 CMAR Contract (Continued)

Recommended Clause for Self-Performed Work - Continued 

§ 7.3 Subcontract Costs

Payments made by the Construction Manager to Subcontractors in accordance with 

the requirements of the subcontracts approved to be awarded by Owner will be 

reimbursable as Cost of Work per this Agreement.  Any Subcontract Work to be 

performed by the Construction Manager’s own forces on the basis of a bid or 

proposal submitted by the Construction Manager per Section 3.3.2.1 and 3.3.2.2, as 

amended, shall be treated as Work performed by a Subcontractor under this Section. 

The Construction Manager’s compensation for such self-performed Subcontract 

Work performed shall be based on the amount of the bid or proposal submitted by the 

Construction Manager for such Work as a Guaranteed Maximum Subcontract amount 

and will be reimbursed on a cost plus subcontract fee basis with a guaranteed 

maximum for the proposed amount equal to the bid or proposal for the scope of work 

submitted in accordance with the terms of Section 3.3.2.1.1 which states that no self-

performed work will be allowed to be performed on a lump sum basis.  



On a $100 million project, the Contractor proposed 
to Self-Perform Work for a Lump Sum subcontract 
amount totaling $4 million

Contract stated all self-performed work must be 
done as “Open Book” Cost Plus 7.5% Fee with a 
Guaranteed Maximum Price 

Audit Recommended leaving the Self-performed 
work subcontract as a Cost Plus with a GMP

Audited Cost Avoidance = $1 million



The construction contract was a $30 million cost plus fee with GMP contract

Total hourly union labor cost on project was approximately $4.4 million 
including labor burden charged at an agreed upon max of 86.25%.

Owner said 86.25% was NTE…Contractor % included double counting of 
union vacation costs and excess charges for payroll taxes

Reported labor burden overcharge was approx. $700,000

Negotiated Settlement at 50% approx. = $350,000



The contractor proposed fixed billable hourly labor rates for approximately 
10,000 hours of staff labor to be charged for general conditions 

The proposed labor rates averaged approximately $160 per hour resulting in 
proposed general conditions staff labor of approximately $1.6 million 

The pre-audit of the staff labor rates resulted in a reduction of billable rates by an average 
of $40 per hour and a resulting cost avoidance of approx. $400,000.



KEY CONTRACT 
AND AUDIT 
POINTS

Do not agree to pay all-inclusive hourly 
rates.

Always examine employee payroll 
register to verify rates paid and hours 
paid to employees correlate amounts  
billed to the job.



Preconstruction

General Conditions

General Requirements 



Preconstruction Phase Services, General Conditions and General Requirements  All charges for preconstruction 
phase services, general conditions, and general requirements (i.e. costs to be reimbursed) shall be delineated 
separately in an Exhibit to this Agreement in the detailed format that was included in the Owner’s RFP. 

 It is the intent of Owner that the approved estimated amounts of Preconstruction Services, General Conditions 
Costs, and General Requirements Costs will be a negotiated Not-To-Exceed amount approved by Owner when 
this Agreement and the GMP amendments are approved.  It is agreed that the total agreed upon amounts for 
Preconstruction services, General Conditions, and General Requirements will be treated as a Not-To-Exceed 
Limit and will not be treated as a Fixed price or Lump Sum amount. 

  

It is expected that the Construction Manager will provide a detailed estimate in a format acceptable to Owner 
of the proposed Not-to-Exceed General Conditions costs.  The approved Not-to-Exceed General Conditions 
amounts approved in the Exhibits to this Agreement  will be incorporated into the approved GMP amendments 
and will be subject to equitable adjustment in accordance with the provisions in Article 7 of the A201 contract 
document associated with this agreement in the event that the agreed upon schedule for preconstruction 
services and/or the project completion dates are extended.  



Reimbursable costs for labor and labor burden cost for Preconstruction Phase 
services and the estimated hours expected to be spent on Preconstruction 

Services will be documented in an Exhibit to this agreement and are further 
defined in this agreement.  

The Exhibit to this agreement covering the estimated reimbursable costs for 
Preconstruction Phase services will be in a format provided in the Owner’s RFP 

document and all estimated costs shall be subject to audit verification for accuracy 
and compliance with the terms of this agreement. 



Excerpt from Example Modified A133 CMAR Contract

§ 7.2.4 Costs paid or incurred by the Construction Manager, as required by law or collective 
bargaining agreements, for employment-related taxes, insurance, contributions, assessments 
and benefits and, for personnel not covered by collective bargaining agreements, customary 
benefits such as sick leave, medical and health benefits, holidays, vacations and pensions, 
provided such costs are based on wages and salaries included in the Cost of the Work. 

Reimbursable labor and labor burden costs will be limited to the actual verifiable base wage 
costs of employees plus any applicable auto allowances paid directly to employees plus the 
actual allocable costs of payroll taxes, worker’s compensation insurance, and the actual 
verifiable costs of benefits including paid time off.  

However, the maximum that will be considered reimbursable labor burden for each employee 
will be limited to 40% of the taxable base wages each employee.    



Another Excerpt from Example Modified A133 CMAR Contract
(Continued)



Another Excerpt from Example Modified A133 CMAR Contract
(Continued)



Another Example Excerpt from Modified A133 
CMAR Contract (Continued)

Examples of Non-Reimbursable Costs
6.8 Costs Not To Be Reimbursed

§ 6.8.1 The Cost of the Work shall not include the items listed below:

.1 Salaries and other compensation of the Construction Manager’s personnel stationed at the Construction Manager’s 

principal office or offices other than the site office, except as specifically provided in Section 6.2;

.2 Expenses of the Construction Manager’s principal office and offices other than the site office;

.3 Overhead and general expenses, except as may be expressly included in Sections 6.1 to 6.7;

.4 The Construction Manager’s capital expenses, including interest on the Construction Manager’s capital employed for 

the Work;

.5 Except as provided in Section 6.7.3 of this Agreement, costs due to the negligence or failure of the Construction 

Manager, Subcontractors and suppliers or anyone directly or indirectly employed by any of them or for whose acts any 

of them may be liable to fulfill a specific responsibility of the Contract;

.6 Any cost not specifically and expressly described in Sections 6.1 to 6.7; 

.7 Costs, other than costs included in Change Orders approved by the Owner, that would cause the Guaranteed Maximum 

Price to be exceeded; 

.8 Construction Manager Home Office labor costs related to cooperating with Owner’s periodic audits

.9    Data processing cost;

.10   Losses on lost, damaged or stolen temporary facilities, machinery, equipment and hand tools;

.11     Legal costs, except as specifically defined as reimbursable Cost of Work

.12  Profit sharing, ESOP, Phantom Stock and any other incentive compensation and any other discretionary payments paid to 

anyone hired by the Construction Manager or paid to any Subcontractor or vendor 



7.6 Miscellaneous Costs

§ 7.6.1 Premiums for that portion of insurance and bonds required by the Contract Documents subject to the limitations and 

other provisions of this agreement. Construction Manager will credit Owner with the amount of any applicable bond or 

insurance policy rebates or dividends received or due to be received in connection with the project (plus the approved 

Construction Manager percentage Fee) whether or not the rebates or dividend(s) are received before or after the final 

payment is made for the project.

§ 7.6.1.1 The maximum cost to be reimbursed to the Construction Manager for the premiums paid to secure the required 

performance and payment bond for the project will be the agreed upon percentage of the CCL or the total amount of the 

approved GMP that was stated in the Owner’s RFP document.  This percentage limitation will be applied to the bond 

premiums required to paid before any cost reduction that becomes available from a bond dividend or a return premium due 

to savings. 

7.6.1.1.1 The Owner will reimburse the Construction Manager for the cost of any Performance and Payment bonds 

purchased to cover subcontracts with values expected to exceed $500,000.  The Construction Manager shall require the 

Subcontractor whose bids are expected to be more than $500,000 to provide bid bonds when submitting their bids.  The 

subcontractors will also be required to provide add alternate bid estimate of the maximum cost to furnish a performance and 

payment bond.  The subcontractor will be required to furnish an invoice from their bonding company and a copy of the 

performance and payment bonds in their first change order request for their contract as long as the cost of the bond is not 

more than the maximum amount they included in their bid alternate to furnish an acceptable performance and payment 

bond.  Any bond dividends expected to be received by subcontractor upon successful completion of their contract work will 

be credited in a close-out credit change order to their subcontract.    If Construction Manager elects to purchase 

performance and payment bonds from subcontractors with subcontract values less than $500,000 the associated costs will 

not be considered reimbursable and will be considered to be covered by the Construction Manager’s FEE.



Our audit team was engaged after the CM Proposals were submitted and after the 
CMs were selected…but before the CMAR contracts were signed and GMPs were 
submitted

CMARs proposed to provide CCIP, SDI, Liability Insurance and P&P bonds at excessive 
%’s

Audit assisted the Owner in GMP negotiations to reduce amounts to be charged for 
CCIP, SDI, and Liability Insurance and P&P Bonds

Cost Avoidance totaled approximately $3 million for all three projects



Beware:  GMP Clar if icat ions & Assumptions

®



Insurance Coverage Contract Value

Max CCIP 

Rate 

percentage

Proposed CCIP 

Charges

Worker's Compensation 100,000,000$        1.00% 1,000,000$         

General Liability 100,000,000$        1.00% 1,000,000$         

Combined WC & GL 100,000,000$        2.00% 2,000,000$         



• In the event that the Contractor elects to utilize a Contractor Controlled Insurance Program (CCIP) the maximum 
to be considered reimbursable costs under this contract will be 2% of the final Cost of the Work (including 
general conditions costs) but not including Contractor Fee or CCIP charges.  NOTE:  The use of CCIP must be 
specifically approved by the Owner in advance of implementation of the program.)

• In the event that the Contractor does not provide CCIP insurance for any subcontractors working on the project, 
a reduction in the amount to be paid to the contractor for CCIP under the previous provision will be made that 
will be equal to the applicable cost of the insurance charged by the subcontractor(s) providing their own 
insurance, or the amount of the non-covered subcontract will be deducted from Cost of Work before calculating 
the amount to be paid for CCIP.  This maximum 2% cost factor will cover all insurance required to be carried by 
the prime contractor and all applicable subcontractors covered by this agreement (specifically 1% for worker’s 
compensation insurance, and 1 %  total for auto liability, professional liability, pollution liability, cyber liability, 
general liability insurance, excess liability insurance, umbrella liability insurance combined). Any contractor costs 
incurred in connection with the contractor’s elected CCIP program that exceeds the amount reimbursed by the 
Owner under the formula in this paragraph will be considered to be covered by the Contractor’s FEE.  Note:  
Contractor will not be reimbursed for any deductible stated in the CCIP policy.  The deductible is considered 
covered by the CCIP % and/or the Contractor FEE.



During an audit of a $450 million CMAR project

CMAR included 2% CCIP charge on all subcontracts 
including $50 million in subcontracts covered by 
conventional insurance

Cost recovery totaled $1 million



In the event that the contractor elects to utilize a subcontractor default insurance program (sometimes 
referred to as SDI or SUBGUARD®), the maximum amount to be considered reimbursable costs under this 
contract will be .75% of the total final subcontract amounts for all subcontractors enrolled in such an 
insurance program.  The 75% will not be paid on the cost of materials.  Any contractor costs incurred in 
connection with the contractor’s elected subcontractor default insurance program that exceeds the 
amount reimbursed by the Owner under the formula in this paragraph will be considered to be covered by 
the Contractor’s FEE.  In the event the Contractor elects to bond selected subcontractors rather than enroll 
them in the subcontractor default insurance program, the net cost to purchase any such bonds will be 
reimbursed in lieu of the .75%   Note:  Contractor will not be reimbursed for any deductibles stated in the 
subcontractor default insurance policy.  The increased cost of any subcontractor default and/or the cost of 
any deductible will be considered covered by the .75% and/or the Contractor FEE. 

In the event that the Contractor elects to provide SDI or Subguard® or a similar program of subcontractor 
default insurance, then the program and the coverage provided by the Contractor shall extend to any 
additional costs incurred for the Contractor to replace or supplement the forces of a subcontractor to 
provide the Work, and such circumstances shall include, but not be limited to, any partial or full 
termination of the contract of a subcontractor for convenience or otherwise, unless the Owner specifically 
directs the Contractor in writing to terminate the contract of a subcontractor for convenience.



7.6.1.3   In the event that the Construction Manager elects to utilize a Subcontract Default Insurance program (SDI or 

SUBGUARD®), the maximum amount to be considered reimbursable costs under this contract will be .75% of the total 

amount of subcontracts enrolled in such an insurance program.  Reimbursement for enrollment in any such program will 

be limited to subcontracts in excess of $500,000.  Any Construction Manager costs incurred in connection with the 

Construction Manager’s elected SDI program that exceeds the amount reimbursed by the Owner under the formula in this 

paragraph will be considered to be covered by the Construction Manager’s FEE.  In the event the Construction Manager 

elects to bond any subcontract over $500,000 rather than enroll them in their SDI program, the net cost to purchase any 

such subcontract performance and payment bonds will be reimbursed in lieu of the .75%   Note:  Construction Manager 

will not be reimbursed for any deductibles stated in the Subguard policy.  The deductible is considered covered by the 

.75% and/or the Construction Manager FEE.  Any SDI coverage provided by the Construction Manager shall extend to 

any additional costs incurred for the Construction Manager to replace or supplement the forces of a subcontractor to 

provide the Work, and such circumstances shall include, but not be limited to, any partial or full termination of the contract 

of a subcontract for convenience or otherwise. 





7.6.6.1 The actual allocable costs of hardware related to personal 

computers, tablets and cell phones provided to employees working 

on the project will be considered reimbursable

7.6.6.2 The costs of software applications such as Microsoft Office 

Suite, Project Online, Blue Beam, Primavera Scheduling will be 

considered overhead and not considered reimbursable, and as such 

will be considered to be covered by the Construction Manager’s 

FEE. Further any costs of BIM software, Information Technology 

support services, and any other Construction Manager data 

processing applications, accounting applications, and similar project 

management applications used by Construction Manager shall also 

be considered non-reimbursable overhead and covered by the 

Construction Manager’s FEE.  





Another Example Excerpt from A133 CMAR Contract (Continued)

Recommended CM Fee for Preconstruction and Construction Phase

ARTICLE 6 COMPENSATION FOR PRECONSTRUCTION AND CONSTRUCTION PHASE SERVICES

§ 6.1 Contract Sum

§ 6.1.1 The Owner shall pay the Construction Manager the Contract Sum in current funds for the Construction Manager’s performance of the 

Contract in accordance with the terms of this agreement. The Contract Sum is the Cost of the Work as defined in Articles 6 and 7 plus the 

Construction Manager’s Fee subject to the limitations of the overall approved CCL or approved GMP.

§ 6.1.2 The Construction Manager’s Fee:

(State a lump sum, percentage of Cost of the Work or other provision for determining the Construction Manager’s Fee.)

No Construction Manager's fee shall be paid on the Construction Manager's Contingency or the Owner's Contingency until funds are allocated 

from those contingencies to the Cost of the Work, or as provided in Section 2.3.2.1. 

« » The Construction Manager percentage Fee shall be calculated at the Fee percentage proposed in their competitive RFP proposal 

which is 2.55% percent.  The Fee to be paid monthly will be the agreed upon Fee % times all billable Reimbursable Costs for 

Preconstruction Services, General Conditions, General Requirements, Bonds, Insurance, Trade Contractor work and other reimbursable 

costs as further defined in this Agreement and/or the Owner approved GMP Amendments.  

§ 6.1.3 The method of adjustment of the Construction Manager’s Fee for changes in the Work:

« The Construction Manager’s Fee to be added or deducted on any approved Contingency Costs or GMP change order costs will be the 

same as the percentage documented Article 6.1.2.





The contract was a $72 million cost-plus 
fee CMAR contract

Contractor billed approximately $4 million 
for hourly craft labor

Badging data was analyzed resulting in 
negotiated audit credits totaling 
$600,000

◦ Billed but never issued badges

◦ Billed but no record of badge in/out



The construction contract was a $22 million cost plus fee with GMP contract

The CMAR was allowed to write the contract and filled out the Fee section as 
follows:  

“The Contractor will be paid 5% Fee for Profit and an additional 6% Fee for Overhead.”

Estimated Cost of Work was $20,000,000 plus 5% for Fee = $21,000,000.

Excess Overhead Fee Paid was 6% of $21,000,000 = $1,260,000.



Another Example Excerpt from A133 CMAR Contract 
(Continued)

Audits of the Contractor Records

ARTICLE 10 ACCOUNTING RECORDS

The Construction Manager and all subcontractors shall keep full and detailed records 

and accounts related to the Cost of the Work, and exercise such controls, as may be 

necessary for proper financial management under this Contract and to substantiate all 

costs incurred. The accounting and control systems shall be satisfactory to the Owner. 

The Owner and the Owner’s auditors, and other representatives shall, during regular 

business hours and upon reasonable notice, be afforded access to, and shall be 

permitted to audit and copy, the Construction Manager’s records and accounts, 

including complete documentation supporting accounting entries, books, job cost 

reports, correspondence, instructions, drawings, receipts, subcontracts, Subcontractor’s 

proposals, Subcontractor’s invoices, purchase orders, vouchers, memoranda, and other 

data relating to this Contract. The Construction Manager and all subcontractors shall 

preserve these records for three years after the date of Final Completion, or such 

longer period as may be required by law.



12.7 Availability Of Project-Related Records To Owner 

All records relating directly or indirectly to the Project which are in the possession or 
control of Construction Manager shall be made available to the Owner, its designee, 
and any governmental authority for audit, inspection, and copying upon written request 
of the Owner’s Representative within 5 days of any such request.  Such records 
include, without limitation: Accounting Records, all drawings, specifications, 
Submittals, subcontractor bids, the Daily Log, correspondence, the Request Log, the 
Submittal Log, minutes, memoranda, tape or videotape recordings and photographs, 
or other writings or materials which document the Project, its design, and its 
construction. These records are more specifically defined in the remainder of this 
Article 12.7. 

 

Another Example Excerpt from CMAR Contract (Continued)

Audits of the Contractor Records 



12.7.1    Records for all contracts, specifically including but not limited to lump sum contracts (i.e. 
fixed price or stipulated sum contracts), unit price, cost plus or time & material contracts with 
or without a guaranteed maximum (or not-to-exceed amounts) shall upon reasonable notice 
be open to inspection and subject to audit, scanning, and/or reproduction during normal 
business working hours.  Such audits may be performed by any Owner's representative or any 
outside representative engaged by Owner for the purpose of examining such records.  The 
Owner or its designee may conduct such audits or inspections throughout the term of this 
contract and for a period of three years after final payment or longer if required by law. 
Owner’s representatives may (without limitation) conduct verifications such as counting 
employees at the Construction Site, witnessing the distribution of payroll, verifying 
information and amounts through interviews and written confirmations with Contractor 
employees, field and agency labor, subcontractors, and vendors. 

Another Example Excerpt from CMAR Contract (Continued)

Audits of the Contractor Records – Continued



12.7.2   Contractor's "records" as defined in this Article 12.7 shall include  any and all information, 
materials and data of every kind and character, including without limitation, records, books, 
papers, documents, subscriptions, recordings, agreements, purchase orders, leases, 
contracts, commitments, arrangements, notes, daily diaries, e-mails, superintendent reports, 
drawings, receipts, vouchers and memoranda, RFID data, GPS tracking data, and any and all 
other agreements, sources of information and matters that may in Owner's judgment have 
any bearing on or pertain to any matters, rights, duties or obligations under or covered by any 
Contract Document.    Such records shall include written policies and procedures; time sheets; 
payroll registers; payroll records; cancelled payroll checks; subcontract files (including 
proposals of successful and unsuccessful bidders, bid recaps, negotiation notes, etc.); original 
bid estimates; estimating work sheets; correspondence; change order files (including 
documentation covering negotiated settlements); back charge logs and supporting 
documentation; invoices and related payment documentation; general ledger, information 
detailing cash and trade discounts earned, insurance rebates and dividends; 

Another Example Excerpt from CMAR Contract (Continued)

Audits of the Contractor Records – Continued



and any other contractor records which may have a bearing on matters of interest to the 
Owner in connection with the contractor's dealings with the Owner (all foregoing hereinafter 
referred to as "records")  to the extent necessary to adequately permit evaluation and 
verification of any or all of the following: 

 
 (a)  Compliance with contract requirements for deliverables 
 (b)  Compliance with approved plans and specifications  
 (c)  Compliance with Owner's business ethics expectations   
   (d)  Compliance with contract provisions regarding the pricing of change orders 
   (e)  Accuracy of contractor representations regarding the pricing of invoices 

   (f)  Accuracy of contractor representations related to claims submitted by the contractor or any 
of his payees 

Another Example Excerpt from CMAR Contract (Continued)

Audits of the Contractor Records – Continued



12.7.3   Contractor shall require all payees receiving $10,000 or more in connection with this 
contract (examples of payees include subcontractors, material suppliers, insurance carriers, 
etc.) to comply with the provisions of this article by including the requirements hereof in a 
written contract agreement between Contractor and payee.  Contractor will ensure that all 
payees (including those entering into lump sum contracts) have the same right to audit 
provisions contained in this contract.   

  
12.7.4   Owner's authorized representative(s) shall have reasonable access to the Contractor's facilities, 
shall be allowed to interview all current or former employees to discuss matters pertinent to the 
performance of this contract and shall be provided adequate and appropriate work space, to conduct 
audits in compliance with this article.  In addition to cooperating with in-person audit related meetings, 
Contractor shall cooperate with Owner representatives by making provisions to discuss any matters 
related to the audit via virtual meetings and electronic exchange of documentation files.   

Another Example Excerpt from CMAR Contract (Continued)

Audits of the Contractor Records – Continued

Flow Down Clause



12.7.5   If an audit inspection or examination in accordance with this article, discloses 
overpricing or overcharges to the Owner (of any nature) by the Contractor and/or the 
Contractor’s Subcontractors in total more than 2/10th of 1% of the total contract billings, in 
addition to making adjustments for the overcharges, the reasonable actual cost of the Owner's 
audit shall be reimbursed to the Owner by the Contractor.  Any adjustments and/or payments 
which must be made as a result of any such audit or inspection of the Contractor's invoices 
and/or records shall be made within a reasonable amount of time (not to exceed 90 days) from 
presentation of Owner's findings to Contractor 

Another Example Excerpt from CMAR Contract (Continued)

Audits of the Contractor Records – Continued



Cost Avoidance Cost Recovery



“AFD”

Ask for Detail

“PATD”

Pay Attention to Detail

“HDWK”

How Do We Know



Conduct pre-audits of 
significant cost factors

Conduct detailed 
analysis of past and 
current costs when 

negotiating

Remember Costs Always 
Matter …Eventually!



Bonus Examples of Audit 
Detected Overcharges



During an audit of a $25 million cost plus 
fee with GMP construction contract …

CMAR’s subsidiary billed the project for 
approximately $400,000 of doors and 
hardware they delivered to the project

The estimated overcharge was at least 
$200,000 on this project



$4/hr Charge For Small Tools and Consumables on $100 
million cost-plus subcontract 

CONTRACT

Cost-plus fee 
subcontract that 
included 
approximately 
1,000,000 hours 
of labor and an 
agreed upon 
charge for small 
tools and 
consumables at 
$4 per hour

COLLUSION

Subcontractor 
colluded with 
material 
suppliers to 
receive small 
tools and 
consumables for 
free in exchange 
for allowing 
overcharges on 
material invoices

RECOVERY

Cost Recovery =

$4 million

One type of overcharge was conspiring to have supplier bill for more materials than 
delivered.
The second type overcharge was for allowing supplier to charge excessive prices for 
commodity materials.



During an audit of a $75 million cost plus 
fee with GMP construction contract …

Contractor billed the project for 
approximately $500,000 of contractor 
owned equipment rented to the project

Owner deducted $250,000 from the final 
payment to the Contractor to account for 
contractual cap = to equip. purchase price

Contractor charged approximately $500,000 for Contractor Owned Equipment. 
Contractor argued contract language regarding caps on equipment should not apply “because 
they could have rotated pieces of equipment on and off the job”….



The aggregate 
rentals 
chargeable for 
each piece of 
Contractor owned 
tools or 
equipment shall 
not exceed xx% of 
the fair market 
value of such 
equipment at the 
time of its 
commitment to 
the Work.  

The original 
purchase price 
and date of 
purchase of the 
equipment will 
be documented 
with a copy of 
the purchase 
invoice for the 
piece of 
equipment. 

Such aggregate 
limitations will 
apply and no 
further rentals 
shall be charged 
even if a piece 
of equipment is 
taken off the job 
and is later 
replaced by a 
similar piece of 
equipment.  

For purposes of 
computing the 
aggregate rentals 
applicable to 
aggregate rental 
limitations, rental 
charges for 
similar pieces of 
equipment will be 
combined if the 
pieces of 
equipment were 
not used at the 
same time.
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