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NEW HIGH END HUNTING LODGE

Key Persons

= Owner —Very wealthy
= Owner’s Rep - Owner’s attorney with FBI background
= Contractor — Small family owned

= Texas law firm
= R. L. Townsend & Associates, LLC
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HUNTING LODGE —

AN EXAMPLE OF
THE DRAWINGS
USED TO PRICE
PROJECT

NACA 2018 CONFERENCE




HUNTING LODGE - THE DEAL

* Cost Plus a Fee without a Max (A103)

WARNING

* The Estimate was a lump sum of $4.5MM

* Change Orders were to be cost plus OH&P of 18%
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HUNTING LODGE — DURING CONSTRUCTION

* 100 Change Orders totaling $5.5MM
* No backup provided for any of the CO’s
* $10MM Billed as a lump sum



HUNTING LODGE — CONSTRUCTION CONCERNS

* Owners Rep suspicious about change orders/cost

» Subcontractors confirmed concerns
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HUNTING LODGE — CONSTRUCTION CLOSE-OUT

* Paid contractor final payment & retainage
» Signed final document — May 15,2015

* Owner exercised right of audit



HUNTING LODGE —THE CONTRACTOR'’S POSITION

 Contractor claimed the contract to be lump sum

 All CO’s were negotiated
* Only provided Pay Apps & CO cover sheets

 Contractor claimed they had a PC virus and no backup was
available

NACA 2018 CONFERENCE 9/18/2018



HUNTING LODGE -THE OWNER'’S POSITION

* Owner claimed the contract to be a hybrid

» The CO’s were priced at cost plus a fee
* Supporting CO detail was expected

» Attorneys were able to obtain job cost
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HUNTING LODGE - MEDIATION

* Lump Sum vs. Cost Plus

* The contractor agreed there may be errors

* The Owner rep said “No” and called the Owner

* The Owner said “we will litigate™
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HUNTING LODGE - SUBPOENAS

 Attorneys subpoenaed everyone who was paid a
substantial amount of money

* Very slow process with varying degrees of
documentation success

* We received payroll records, sub info, invoices, tax
remittance, emails, etc.
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AUDIT SUMMARY

HUNTING LODGE THE TIMESHEETS

THE AUDIT —

THE EMAILS
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THE DISCOVERY PROCESS

Motion to Compel and the Depositions

10,000 New Emails




SERIOUSLY? ...... THE DEPOSITIONS




GOING THROUGH 10,000
NEW EMAILS

Lesson:

Persistence pays off — the details
matter

What was found:

Backup documentation

Smoking gun emails

Documents easily understood by a jury
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HUNTING LODGE - ANOTHER MEDIATION —
ANOTHER WASTED DAY

+ The contractors position was that this was a lump sum contract. No
offer to settle.
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HUNTING LODGE - LITIGATION IS ON

 More attorneys hired in the local county on behalf of the
Owner

 Contractor starts litigation against the Owners
Representative

* Owners Rep hired an attorney to represent himself
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HUNTING LODGE —-A FINAL MEDIATION

* The county court was going to rule the contract was a cost
plus contract

 The county court recommended a final mediation

* The attorneys found that the contractor had several land
holdings

* If not settled in mediation, the trial date had already been set.
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HUNTING LODGE - FINAL OUTCOME!?
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Negotiated settlement in
favor of the owner
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