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Continuum of Contract Models

Contractor Risk

Lump Sum
Owner Risk

Cost ReimbursableHybrid
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Continuum of Contract Models

 

 
Owner Risk

Cost ReimbursableHybrid

• Cost Reimbursable with Fixed Fee

• Cost Reimbursable with Incentive Fee 
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Incentive Fee

Fixed Fee vs Incentive Fee
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Reasons to Select Cost Reimbursable Contract

• No clearly defined scope of work; possibility of a large number of scope 
changes

• Design incomplete
• Fast track project
• Uncertainty in means and methods or unusual site conditions
• Increased quality – little incentive to cut corners
• Final cost may be less because contractors do not have to budget for 

contingency to cover risk 
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Potential Disadvantages

• From the time the Owner engages the Contractor the Owner does not 
know what the work will cost

• Less incentive for cost efficiency 
• Additional administrative expenses for the Owner
• Properly crafting award and incentive fee arrangements also requires 

additional oversight and administration 
• Extensive accounting efforts, record keeping, and additional 

management to determine exactly what costs have been incurred
• Shifts labor risk to Owner (less equipped to manage)
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Cost Reimbursable Contracts

•Owner Experience?
•Contractor Experience?



Copyright © 2018 The Rhodes Group

1010

Agenda

Introduction
Overview of Cost Reimbursable Contracts 
Cost Reimbursable Mindset
Key Issues
Q&A



Copyright © 2018 The Rhodes Group

1111

$

Cost Reimbursable Mindset

Owner
I can direct 

work as I see 
fit.

Contractor
I will be paid 
for the work 

that I perform.

No Incentive
to Document
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Cost Reimbursable Mindset

• This mindset is especially prevalent when your Project team's 
experience is limited to cost reimbursable contracts and/or 
your Project team has little, if any, experience substantiating 
and dealing with disputes, particularly those involving the 
records of time and costs.  

• This lack of perspective can be detrimental in situations when 
the Owner alleges poor performance and withholds significant 
payments.   
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Key Issues

Awareness Preparation
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Key Issues

Schedule 
Delay

Change 
Management

Proper 
Performance

Course of 
Conduct

Dispute 
Framework
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Schedule Delay - Discussion Points

• Are delay/extension costs reimbursable?
• Treatment of concurrent delay
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Relevant Contract Provisions

Concurrent Delay Clause
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Schedule Delay - Discussion Points

• Are delay/extension costs reimbursable?
• Treatment of concurrent delay

• How does delay affect the compensation?
• Bonus / Liquidated Damages
• Target Price 
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Relevant Contract Provisions

Bonus / Liquidated Damages
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Relevant Contract Provisions

Schedule Delay Clauses – Target Price 
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Schedule Delay - Discussion Points

• Are delay/extension costs reimbursable?
• Treatment of concurrent delay

• How does delay affect the compensation?
• Bonus / Liquidated Damages
• Target Price

• What about efficiency?
• Reasons for selecting Cost Reimbursable Arrangement result in 

environment that is ripe for schedule delays and impacts
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Reasons to Select Cost Reimbursable Contract Arrangement  

Time is of
the Essence

RISK=
Incomplete

Scope

+
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Schedule Delay/Acceleration 
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Schedule Delay - Discussion Points

• Are delay/extension costs reimbursable?
• Treatment of concurrent delay

• How does delay affect the compensation?
• Bonus / Liquidated Damages
• Target Price

• What about efficiency?
• Importance of documenting Owner caused delay and directed 

acceleration
• Even in the absence of Incentive Fee Arrangement
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Key Issues

Schedule 
Delay

Change 
Management

Proper 
Performance

Course of 
Conduct

Dispute 
Framework
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Change Management: Discussion Points 

• Incentive Fee Arrangements typically allow for changes to 
Contract Amount/Target Price
• Potential for disputes relating to requested adjustments to Target 

Price

• Importance of documenting impacts/change 
• Even under a Fixed Fee Arrangement

• Communication and forecasting of costs resulting from Owner 
directed changes
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Change Management Process

Contract Price Reim. Costs
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Change Management Process

Contract Price Reim. Costs
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Change Management Process

Contract Price Reim. Costs

600

550

500

450

400

($
) M

ill
io

n 

$500M

$25M-Change Order

$15M-Qty Increase

$60 M
“Overrun”

$600 M



Copyright © 2018 The Rhodes Group

3030

Change Management Process

Contract Price Reim. Costs
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Key Issues

Schedule 
Delay

Change 
Management

Proper 
Performance

Course of 
Conduct
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Proper Performance of the Work - Discussion Points

• What is Proper Performance?
• Performance Standards noted in Contract 
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Contractual Performance Standards
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Contractual Performance Standards 
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Proper Performance of the Work - Discussion Points

• What is Proper Performance?
• Performance Standards noted in Contract
• Industry standards
• Expert opinion

• Contract provisions addressing rework
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Contract Provisions Addressing Rework/Defects
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Contract Provisions Addressing Rework
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Proper Performance of the Work - Discussion Points

• What is Proper Performance?
• Performance Standards noted in Contract
• Industry standards
• Expert opinion

• Contract provisions addressing rework
• Potential bases for Owner asserting Poor or Improper 

Performance by Contractor
• Schedule Delays/Acceleration
• Increased Costs/Cost “Overruns” 
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Key Issues

Schedule 
Delay

Change 
Management

Proper 
Performance

Course of 
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Course of Conduct - Discussion Points

• Owner’s Course of Conduct
• Consistent with Owner claims against Contract?
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Owner’s Review and Payment of Invoice Amounts

 $-

 $5,000,000

 $10,000,000

 $15,000,000

 $20,000,000

 $25,000,000

M
ar

-0
5

M
ay

-0
5

Ju
l-0

5

Se
p-

05

N
ov

-0
5

Ja
n-

06

M
ar

-0
6

M
ay

-0
6

Ju
l-0

6

Se
p-

06

N
ov

-0
6

Ja
n-

07

M
ar

-0
7

M
ay

-0
7

Ju
l-0

7

Se
p-

07

N
ov

-0
7

Ja
n-

08

M
ar

-0
8

M
ay

-0
8

Ju
l-0

8

Se
p-

08

N
ov

-0
8

Amount Invoiced Amount Paid

Major Audit
7/06

Project
Completion

1/08 3/08 7/08

Major Audit

Forecast



Copyright © 2018 The Rhodes Group

4343

Course of Conduct - Discussion Points

• Owner’s Course of Conduct
• Consistent with Owner claims against Contract?
• May serve to reinforce Reimbursable Mindset

• Contractor’s Course of Conduct 
• Notice of Owner Caused Impacts 
• Communicated Forecasted Cost at Completion 
• Maintain sufficient records to justify overall impacts to schedule and 

increased costs
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Key Issues

Schedule 
Delay

Change 
Management

Proper 
Performance

Course of 
Conduct

Dispute 
Framework



Copyright © 2018 The Rhodes Group

4545

Value of
Withheld
Payment

Typical Dispute Framework

Project is
80% Complete

Owner Says You 
Did Not Properly 

Perform the 
Work

What Should
You Do?

Owner 
Withholds 

Payment 32

Owner 
Withholds 

Payment 33

Cu
m

ul
at

iv
e 

In
vo

ic
e

Am
ou

nt
 ($

M
)



Copyright © 2018 The Rhodes Group

4646

Typical Dispute Framework – Discussion Points 

• Disputes typically result from Owner withholding of Contract 
payments
• Owner burden to substantiate Poor/Improper Performance 

• Contractor Rebuttal
• Owner’s inconsistent Course of Conduct 
• Substantiation of Owner caused impacts and resulting costs
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Poor/Improper Performance vs. Course of Conduct/Change Management 

Contractor

Relies on Project Records to show 
what drove costs up

Owner

Relies on Magnitude of Cost 
overrun to prove Improper 

Performance

Claim

Rebuttal
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Typical Dispute Framework – Discussion Points 

• Disputes typically result from Owner withholding of Contract 
payments
• Owner Burden to substantiate Poor/Improper Performance 

• Contractor Rebuttal
• Owner’s Inconsistent Course of Conduct 
• Substantiation of Owner Caused Impacts and Resulting Costs

• Burden, if any, to quantify discrete claim amounts for delay and 
disruption 
• Compensation of Reimbursable Costs (and Fixed Fee)
• Compensation of Incentive Fee
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Agenda
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Questions?
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Disclaimer

The material in this presentation has been prepared by The Rhodes Group.  Except as cited within, all materials 
contained within this document are protected by copyright law and may not be reproduced, distributed, transmitted, 
displayed, or published without the prior, express written consent of The Rhodes Group.  You may not alter or remove 
any copyright or other notice from copies of this content.  The Rhodes Group offers no representation or warranty, 
express or implied, as to the accuracy, reliability or completeness of the presentation or any information contained 
therein.

This material is intended solely as a general information resource and for educational purposes only.  The material 
presented is not tailored to your specific circumstance(s) and should not be construed as legal advice or opinion, nor 
should it be construed as an indication of future results.  The material should not replace independent professional 
judgment and YOU SHOULD EVALUATE ALL INFORMATION, OPINIONS AND ADVICE PROVIDED HEREIN IN 
CONSULTATION WITH YOUR LEGAL OR OTHER ADVISOR(S), AS APPROPRIATE.


	Slide Number 1
	Presenters
	Agenda
	Continuum of Contract Models
	Continuum of Contract Models
	Fixed Fee vs Incentive Fee
	Reasons to Select Cost Reimbursable Contract
	Potential Disadvantages
	Cost Reimbursable Contracts
	Agenda
	Cost Reimbursable Mindset
	Cost Reimbursable Mindset
	Agenda
	Key Issues
	Key Issues
	Schedule Delay - Discussion Points
	Concurrent Delay Clause
	Schedule Delay - Discussion Points
	Bonus / Liquidated Damages
	Schedule Delay Clauses – Target Price 
	Schedule Delay - Discussion Points
	Reasons to Select Cost Reimbursable Contract Arrangement  
	Schedule Delay/Acceleration 
	Schedule Delay - Discussion Points
	Key Issues
	Change Management: Discussion Points 
	Change Management Process
	Change Management Process
	Change Management Process
	Change Management Process
	Key Issues
	Proper Performance of the Work - Discussion Points
	Contractual Performance Standards
	Contractual Performance Standards 
	Proper Performance of the Work - Discussion Points
	Contract Provisions Addressing Rework/Defects
	Contract Provisions Addressing Rework
	Proper Performance of the Work - Discussion Points
	Owner Perception of Proper Performance 
	Key Issues
	Course of Conduct - Discussion Points
	Owner’s Review and Payment of Invoice Amounts
	Course of Conduct - Discussion Points
	Key Issues
	Typical Dispute Framework
	Typical Dispute Framework – Discussion Points 
	Poor/Improper Performance vs. Course of Conduct/Change Management 
	Typical Dispute Framework – Discussion Points 
	Agenda
	Slide Number 50
	Disclaimer

